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SUMMARY

Only a handful of commenters supported the Commission’s proposal to eliminate
the CPE No-Bundling Rule in the interstate, interexchange market. A somewhat larger number
of commenters endorsed the Commission’s alternate proposal, which would permit interexchange
carriers to bundle CPE, provided that they also offer an unbundled service option on a non-
discriminatory basis. These commenters, however, provided only the most cursory statement
of their position. In contrast, trade associations representing three major industry sectors --
independent equipment manufacturers (IDCMA), consumer electronics retailers (CERC), and
enhanced service providers (ITAA) -- submitted detailed comments explaining their strong
opposition to the Commission’s proposals. As these parties demonstrated, the No-Bundling Rule
serves the public interest by fostering the development of a vibrant independent manufacturing
sector, which has been a source of innovation and "intermodal” competition.

The "rebundling" advocates have failed to provide any adequate basis for
elimination of the No-Bundling Rule. These parties rely principally on the Commission’s earlier
finding that the interexchange market is "substantially competitive." Even if antitrust
considerations were dispositive -- which they are not -- IDCMA has demonstrated that, because
interexchange carriers have the ability to dictate their customers’ CPE choices, agreements
"tying" CPE to interexchange service are per se unlawful.

The only public interest argument advanced by the rebundling advocates is that
elimination of the No-Bundling Rule would permit carriers to offer "packages" that include
transmission services and CPE. In fact, however, the CPE No-Bundling Rule does not prevent
carriers from offering such "packages." The Rule merely requires that -- if a carrier chooses

to offer "one-stop shopping" -- it must separately price the service and CPE components, and



offer each component on a stand-alone basis. As a result. elimination of the No-Bundling Rule

s on

would neither increase the number of service options available nor lower users’ "transaction

costs.” Rather, elimination of the Rule would reduce the level of CPE innovation, as many

independent manufacturers either would be forced from the market or required to shift their
focus from directly serving the end-user to acting as a vendor for the carriers.

Finally, allowing bundling would not advance the "deregulatory" goals embodied
in the Telecommunications Act. To the contrary. the Commission’s proposal would allow
carriers to provide CPE as part of their regulated transmission service offering, thereby resulting
in the reregulation of currently non-regulated CPE In addition, rebundling would impair
implementation of the Commission’s universal service mandate.

The comments also confirm that elimination of the No-Bundling Rule would be
unlawful and contrary to the public interest. Indeed. AT&T alone argues that adoption of the
Commission’s proposal would not violate the UJ.S. obligation under the GATS
Telecommunications Annex to ensure that service providers have the right to attach CPE to any
common carrier network or service.

The alternate proposal would have similarly adverse consequences. As IDCMA,
CERC and ITAA demonstrated, because interexchange carriers retain at least a degree of market
power, they are able to sustain prices for transmission service at levels that are at least modestly
above cost, thereby generating sufficient of revenue to allow a carrier to provide "free" CPE to
their transmission service customers. If the alternate proposal were adopted, customers who

purchase stand-alone transmission service would be forced to subsidize customers that purchase
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bundled service/CPE. At the same time, independent manufacturers -- who lack the ability to

engage in cross-subsidization -- would be placed at an insurmountable competitive disadvantage.
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In the Matter of

Policy and Rules Concerning the
Interstate, Interexchange Marketplace CC Docket No. 96-61

Implementation of Section 254(g) of the
Communications Act of 1934, as amended

Reply Comments of the
Independent Data Communications Manufacturers Association

The Independent Data Communications Manufacturers Association ("IDCMA"),
by counsel, hereby replies to the comments filed in response to the Commission’s proposal to
allow interexchange carriers to bundle customer premises equipment ("CPE") with interstate,
interexchange service.'

INTRODUCTION

The response to the Commission’s request for comments on the bundling issue was
surprisingly small. Of the more than one hundred parties that filed initial comments in this
proceeding, only 29 addressed the CPE bundling issue. Within this group, only a handful of
commenters -- led by AT&T -- supported elimination of the CPE No-Bundling Rule in the
interexchange market. A somewhat larger number of commenters supported the Commission’s

alternate proposal, which would permit interexchange carriers to bundle CPE, provided that they

' See Policy and Rules Concerning the Interstate. Interexchange Marketplace, Notice of
Proposed Rulemaking, CC Docket No 96-61. 19 84-91 (rel. Mar. 25, 1996) ("Notice").
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also offer an unbundled service option on a non-discriminatory basis. However, commenters
supporting this alternative did little more than provide a cursory statement of their position.

In contrast, trade associations representing three major industry sectors --
independent equipment manufacturers (IDCMA), consumer electronics retailers (CERC), and
enhanced service providers (ITAA) -- provided detailed and well-reasoned comments explaining
the basis for their strong opposition to the Commission’s "rebundling” proposal.> As these
commenters demonstrated, the CPE No-Bundling Rule has been one the Commission’s most
successful policy initiatives and remains an essential regulatory tool.*

As IDCMA explained, the CPE No-Bundling Rule ensures that consumers have
the ability to obtain CPE from an independent manufacturer.  Because independent
manufacturers work directly with their end-user customers, they have been the principal source
of innovative CPE. In many cases, equipment developed by these manufacturers reduces users’
need to purchase network-based services or facilities -- a process often referred to as

"intermodal” competition. If the Rule were to be modified or eliminated, IDCMA observed,

> See Comments of the Independent Data Communications Manufacturers Association
(filed Apr. 25, 1996) ("IDCMA Comments"); Comments of the Consumer Electronics
Retailers Coalition (filed Apr. 25, 1996) ("CERC Comments"); Comments of the
Information Technology Association of America (filed Apr. 25, 1996) ("ITAA
Comments"); see also Comments of the Alabama Public Service Commission at 9 (filed
Apr. 19, 1996) ("Alabama PSC Comments") (opposing the Commission’s rebundling
proposal); Initial Comments of the Pennsylvania Public Utility Commission, To the
Notice of Proposed Rulemaking Regarding Interstate, Interexchange Service, Sections
I, VII, VIII and IX at 11 (filed Apr. 25, 1996) (same).

? See CERC Comments at 7 (As a result of the No-Bundling Rule, "American consumers
and businesses have had access to the widest variety of affordable CPE in the world.");
ITAA Comments at 3 ("If there ever were a Commission policy, the benefits of which
are empirically and undeniably verifiable. it is the Commission’s prohibition of
bundling.").
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carriers would be able to foreclose independent manufacturers from a substantial portion of the
end-user market. As a result, many independent manufacturers would exit the market. Those
that remained, moreover, would be forced to shift their focus from the end-user market and,
instead, would become vendors for the carriers. Carrier-dependent manufacturers, IDCMA
further explained, would have far less incentive to continue to develop innovative products that

reduce the need for carrier-provided facilities or services.?

L THE REBUNDLING ADVOCATES HAVE NOT PROVIDED ANY
ADEQUATE JUSTIFICATION FOR ELIMINATION OF THE NO-
BUNDLING RULE

The parties that expressed support for the Commission’s proposal to allow
interexchange carriers to bundle CPE advance three possible justifications for their position.
First, they suggest that, because the interexchange market is "substantially competitive," there
is no basis for continued application of the Rule. Second, they contend that bundling is
necessary to permit carriers to offer "packages” that include transmission service and CPE.
And, finally, they assert that elimination of the Rule would advance the "deregulatory" goals
embodied in the recently enacted Telecommunications Act. As demonstrated below, none of
these purported justifications provides a basis for elimination of the No-Bundling Rule in the

interexchange market.

*  See IDCMA Comments at 19-20.
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A. The Commission’s Prior Findings Regarding the Level of
Competition in the Interexchange Market Do Not Provide a
Basis for Elimination of the No-Bundling Rule; The
Commission’s Decision Must be Based on a Public Interest
Analysis
1. Antitrust considerations

The rebundling advocates have distorted the purpose for which the Commission
adopted the No-Bundling Rule. These commenters portray the Rule as little more than an effort
to codify the restriction -- already contained in the federal antitrust laws -- against "tying"
agreements by carriers that possess market power ° This myopic view leads these commenters
to suggest that the principal issue in this proceeding is whether interexchange carriers possess
market power. Because the Commission previously has determined that they do not, the
rebundling advocates conclude, the No-Bundling Rule should be eliminated.

Even if antitrust considerations were dispositive -- which they are not -- the
rebundling advocates would be obliged to do more than incant the Commission’s prior findings
regarding the level of competition in the interexchange market. If interexchange carriers have
the ability to "force" customers to purchase carrier-provided CPE, then any effort to tie the

provision of transmission service to the provision of CPE would constitute a per se violation of

Section 1 of the Sherman Act. Therefore, if the rebundling advocates are to justify elimination

5 See Comments of the American Petroleum Institute at 14 (filed Apr. 25, 1996) ("API
Comments") ("Since no carrier in the domestic interstate, interexchange market exerts
market power, the Commission need not retain a regulatory requirement intended to
constrain that power."); accord Comments of AT&T Corp. at 26 (filed Apr. 25, 1996);
Comments of Excel Telecommunications, Inc. at 5 (filed Apr. 25, 1996); Comments of
Frontier Corporation at 7 (filed Apr. 25, 1996); Comments of the Florida Public Service
Commission at 17 (filed Apr. 19, 1996) ("Florida PSC Comments"); Comments of the
United States Telephone Association on Price Collusion and CPE Bundling at 3-4 (filed
Apr. 25, 1996) ("USTA Comments")



of the Rule on antitrust grounds, they must demonstrate that interexchange carriers do not have
the ability to dictate their customers’ CPE choices.

The rebundling advocates have not even attempted to assess this critical economic
issue. AT&T’s comments epitomize the approach taken by these parties. AT&T baldly asserts
that, because it is subject to competition in the interexchange market. it does not have the ability
to dictate its customers’ choices in the CPE market.” AT&T’s conclusory assertion is flatly
inconsistent with the analytic approach mandated by the Supreme Court’s Kodak decision.” In
that case, the Court squarely rejected the suggestion that a firm that lacks market power in its
principal market should be presumed incapable of engaging in unlawful tying in an adjacent
market. Rather, the Court concluded, it is essential to consider the "realities" of the relevant
markets in order to determine whether the firm has the ability to "force" its customers to
purchase an unwanted product.

Unlike the rebundling advocates, IDCMA has carefully analyzed the "realities"
of the interexchange and CPE markets, and the relationship between them.® Based on this
analysis, IDCMA demonstrated that the Commission’s basic assumption is incorrect:
interexchange carriers do retain the ability to dictate users” CPE choices.” IDCMA further

demonstrated that carriers have every incentive to use their power to "force" customers to obtain

>
2

ee Comments of AT&T Corp. at 26

£ |

ec Eastman Kodak Co. v. Image Technical Services, 541 U.S. 451, 466 (1992).
ee IDCMA Comments at 35-36.
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ee id. at 36.
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carrier-provided CPE.®  Therefore, even if antitrust principles were dispositive, the
Commission would be obligated to reject its proposal to eliminate the No-Bundling Rule in the
interexchange market.
2. Public interest considerations

Contrary to the suggestion of the rebundling advocates, antitrust principles do not
control the Commission’s decision in this proceeding. As IDCMA demonstrated in its
comments, "the Commission did not adopt the CPE No-Bundling Rule solely to codify the
Sherman Act proscription against tying by firms with market power."'! To the contrary,
IDCMA explained, "adoption of the Rule was the culmination of a generation-long effort" to
advance the public interest by "ensur[ing] that users have the right to use the premises equipment
that best meets their needs -- regardless of whether they obtain such equipment from a carrier
or an independent manufacturer."'? For that reason. [IDCMA observed, the Commission has

consistently applied the No-Bundling Rule to all carriers, not just those with market power."

9" As IDCMA explained in its comments, in a competitive market a carrier has an incentive
to bundle CPE in order to obtain complete "account control." This incentive exists
regardless of whether the carrier actually manufactures the bundled CPE. See id. at 18-
19.

' 1d. at 4.
2 4.

3 See id. at 7; see also CERC Comments at 3 (Prevention of "anticompetitive conduct . . .
was not the Commission’s primary reason for adopting the antibundling rule.");
Comments of America’s Carriers Telecommunication Association ("ACTA") at 17 (filed
Apr. 25, 1996) ("Beyond the specific concerns for applying the tenets of the antitrust
laws...the Commission must also be assured that . . . its rules [do] not . . . violate other
public interests.").



ST

The rebundling advocates have utterly failed to demonstrate that elimination of the
No-Bundling Rule would serve the public interest. The rebundling advocates neither have
challenged the policy of promoting user choice. nor provided evidence that the Rule has had any
adverse impact. Indeed, some of these commenters affirmatively acknowledge the substantial
benefits that the Rule has provided. As NYNEX observes. "The Commission’s CPE unbundling
policies have had a very positive effect on the competitive provision of CPE. They have

expanded customer choice and fostered the development of new technologies.""

B. Elimination of the No-Bundling Rule is Not Necessary to
Permit Interexchange Carriers to Offer Packages that Include
Transmission Service and CPE
The only public interest claim made by supporters of the Commission’s rebundling
proposal is that, if the No-Bundling Rule were eliminated, carriers would be able to offer

"packages” that include transmission service and CPE."® This, they claim, would provide

numerous benefits, including: an increased number of options available to consumers;'

4 NYNEX Comments at 6; see also MCI Comments at 24 (filed Apr. 25, 1996) ("That the
rule has served well is beyond any legitimate dispute, and that its removal now will
advance the public interest is possible, but unclear.").

15 See Comments of GTE at 10 (filed Apr. 25, 1996) ("GTE encourages the Commission
to amend Section 64.702(e) to allow the packaging of CPE with interstate, interexchange
services.”); accord Comments of AT&T Corp. at 26; Comments of Excel
Telecommunications, Inc. at 5; API Comments at 15-16: Comments of Selvoig Bernstein
Cato Institute at 4 (filed Apr. 25, 1996).

16 See Comments of AT&T Corp. at 28; API Comments at 12; Comments of the
Telecommunications Resellers Association at 41 (filed Apr. 25, 1996).
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reduced consumer transaction costs:'” a "single point of responsibility” for services and
equipment;'® "flexibility" to implement new technologies;" and the ability of consumers to

obtain volume and term discounts.>

The rebundling advocates’ basic premise is simply wrong. The CPE No-Bundling
Rule does not prevent carriers from offering "packages” consisting of transmission service and
CPE. The Rule merely requires that -- if a carrier chooses to offer "one-stop shopping” -- it
must separately price the service and CPE components, and offer each component on a stand-
alone basis. Indeed, there are numerous examples of carrier-provided packages that are now
widely available.”’ As ITAA cogently explains, "the unbundling rule disadvantages no one.
It does not deny consumers the benefits of one-stop shopping, nor does it preclude any common

carrier from providing CPE."** Because carriers currently can provide packages that include

17" See, e.g., Florida PSC Comments at 17; Comments of the Louisiana Public Service
Commission at 10 (filed Apr. 25, 1996); Comments of Sprint on Sections III, VII, VIII
and IX of Notice of Proposed Rulemaking at 28 (filed Apr. 25, 1996) ("Sprint
Comments").

'8 See API Comments at 15-16.
19 See id. at 16.

20 See id. at 16; see also Comments of General Communication, Inc. at 6 (filed Apr. 25,
1996).

2! For instance, AT&T’s ACCUWAN service package combines AT&T’s regulated X.25
packet service with non-regulated CPE, such as routers. See AT&T ACCUWAN
Service Description, Part 2 ("With ACCUWAN AT&T assumes total end-to-end

responsibility. . . . [Tlhe service includes the DCE [i.e., premise-based data
communication equipment] and routers needed to interface between the LAN and the
private line WAN = . .").

2 ITAA Comments at 4; see also CERC Comments at 8. Nor does the Rule prevent

carriers from providing a "single point of responsibility” for all aspects of a user’s
(continued...)
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transmission service and CPE, elimination of the No-Bundling Rule is not necessary to achieve

any of the benefits advanced by the rebundling advocates.”
Elimination of the No-Bundling Rule would neither increase the number of service

L |

options available nor lower users’ "transaction costs.” Under the Rule, a user may purchase
service and CPE separately. Alternatively, a user can reduce its transaction costs by delegating
responsibility for assembling an integrated solution to a carrier. Because carriers already have
the right to offer one-stop shopping, adoption of the Commission’s proposal would not lower

transaction costs. What adoption of the Commission’s proposal would do, however, is allow

carriers to require customers to use carrier-provided CPE, thereby limiting users’ options.*

22(...continued)
communications network. Consistent with the No-Bundling Rule, carriers can -- and
do -- offer to serve as a "single point of responsibility” for all aspects of the system.
AT&T’s ACCUWAN service package offers such all-inclusive service. See AT&T
ACCUWAN Service Description, Part 2 (in addition to basic transmission service and
network management, "[wlith AT&T ACCUWAN service all equipment, hardware and
software is maintained by AT&T.").

2 API suggests that an integrated solution, such as the ARIES service described in its
comments, could not be provided in a manner consistent with the No-Bundling Rule.
See API Comments at 12-13 & Attached Statement of Raymond E. Cline, Jr. ("Cline
Statement"). In fact, however, the ARIES project is a user-driven collaborative effort
that combines carrier-provided satellite communications links and terrestrial broadband
service with Asynchronous Transfer Mode ("ATM") and other intelligent CPE. Carriers
participating in the ARIES project did not package the associated CPE; rather, the users
obtained the equipment directly from independent manufacturers. See Beth Schultz, "Oil
Team Hits Gusher: The ARIES Team Pulled Together an ATM Net That Let Companies
Collaborate on Oil Exploration," Network World, Mar. 11, 1996, at 14 (noting that 17
separate carriers and vendors provided the ARIES team with the services and products
used in the project). Under the No-Bundling Rule, however, a carrier could offer a
package consisting of both the transmission service and CPE components of the ARIES
service.

2 As CERC perceptively notes, "it would be impossible for a carrier to put together a
bundle of services and equipment that would satisfy every customer. To allow carriers
(continued...)
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There is no evidence whatsoever that the No-Bundling Rule has impeded
technological development by "hobbling" carriers "from exploring the possibility of a given
service with interested customers."> As noted above, carriers remain free to work with their
customers to develop integrated service/CPE packages. If anything, elimination of the Rule
would reduce the level of innovation. As a resuit of the CPE No-Bundling Rule, users may turn
to independent manufacturers to assemble innovative "turnkey” solutions. Were the No-
Bundling Rule eliminated, however, many independent manufacturers would have to shift their
focus from directly serving the end-user to acting as a vendor for the carriers. In that case,
ITAA observes, "the success or failure . . . of any individual CPE provider would not turn on
its ingenuity, customer care. or product quality. but instead on its ability to cooperate with
carriers . . . ."*® The end-result would be a decrease in innovation.

Nor has the No-Bundling Rule prevented users from obtaining discounts in return
for making term and volume commitments. Indeed. such discounts are becoming increasingly
common in the interexchange market. Carriers are free to price CPE at any level they choose.
The only restriction is that discounts on either transmission service or CPE may not be limited
to those customers that agree to obtain both components from the carrier.

There are only two actions, currently prohibited by the No-Bundling Rule, that

carriers would be allowed to take if the Commission were to adopt its proposal. First, if the

24(. . .continued)
to pick and choose . . . would inevitably result in consumers being forced to choose
among packages, none of which represents their ideal.” CERC Comments at 6.

3 Cline Statement at 3.

%6 ITAA Comments at 5.
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No-Bundling Rule were lifted, carriers would be able to require their transmission service
customers to lease or purchase carrier-provided CPE. As IDCMA explained in its comments,
this plainly would reduce consumer choice, while foreclosing a substantial portion of the market
to independent manufacturers.”” Second, carriers could offer deeply discounted or "free” CPE
to their transmission service customers. This may sound superficially appealing. In fact,
however, allowing such discounts would resuit in carriers charging higher prices to all their
transmission service customers, using the revenue to cross-subsidize CPE, obtaining an artificial
competitive advantage over independent CPE manufacturers, and ultimately driving many of
these manufacturers from the market. If the Commission wishes to eliminate the No-Bundling
Rule it must explain how these results would advance the public interest.”®

C. Elimination of the No-Bundling Rule Would Not Advance the

"Deregulatory” Goals of the Telecommunications Act

A number of commenters suggest that elimination of the No-Bundling Rule would

advance the "deregulatory" goals of the Telecommunications Act of 1996 ("Act").” While

IDCMA supports the Commission’s efforts to eliminate unnecessary or counter-productive rules,

27 See IDCMA Comments at 17.

28 The argument is sometimes made that giving away "free" CPE facilitates the deployment
of new services. The desire to promote new service deployment, however, does not
provide a basis to permit cross-subsidization of carrier-selected CPE. As an initial
matter, consumers have shown a willingness to pay substantial sums for equipment --
such as televisions and personal computers -- needed to access services. In any event,
if a carrier concludes that high "up-front" CPE sales prices are deterring service
deployment, it can either lease the CPE to users at low monthly rates or provide a credit
that users could apply toward the purchase of the CPE of their choice.

2 See, e.g., Comments of AT&T Corp. at 26 ("The Commission’s proposal .
epitomizes the deregulatory and pro-competitive purpose of the amended
Communications Act."); API Comments at 13



merely labeling the proposal "deregulatory" does not provide a basis for elimination of one of
the most effective policies in the history of the Commission.

As an initial matter, proponents of the Commission’s rebundling proposal are
wrong to suggest that it is deregulatory. Historically, carriers provided CPE as part of their
end-to-end network offering, subject to regulation under Title II of the Communications Act.
Since adoption of the No-Bundling Rule 16 years ago. however. carriers have been required to
separate the provision of CPE from the provision of regulated basic transmission service. As
IDCMA explained in its initial comments, the Commission’s proposal would allow carriers to
provide CPE as part of their regulated transmission service offering, thereby resulting in the
reregulation of currently non-regulated CPE.*

Even if eliminating the No-Bundling Rule could properly be characterized as
"deregulatory,” that is no reason to eliminate it. Much as the rebundling proponents may wish
otherwise, the Telecommunications Act does not direct the Commission to mindlessly eliminate
as many regulations as possible. While Congress sought to eliminate unnecessary regulations,
it also directed the Commission to enforce existing regulations -- and even to adopt new
regulations -- to further its overriding goal: the promotion of consumer choice in all sectors of
the telecommunications market. As the Alabama Public Service Commission notes, rebundling
"will harm competition and consumers’ choices . . [Tlhe intent of the 1996 Act is . . . not
to regress based upon the assumption that competition exists and [that existing regulations] are

no longer useful."*!

3 See IDCMA Comments at 23-24.

3 Alabama PSC Comments at 11.
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Indeed, Congress specifically recognized the need for, and the benefit of, rules
requiring CPE unbundling. As both IDCMA and CERC observed,* the Telecommunications
Act not only preserves the CPE No-Bundling Rule, it directs the Commission to extend its no-
bundling policies to all networks that provide multichannel video programming service -- not just
those with market power.* Parties that support elimination of the No-Bundling Rule in the
interexchange market have not made the slightest effort to explain how their position can be

reconciled with the clear policy directives adopted by Congress.

IL. THE COMMENTS CONFIRM THAT ELIMINATION OF THE NO-
BUNDLING RULE WOULD BE UNLAWFUL AND NOT IN THE PUBLIC
INTEREST

In its comments, IDCMA demonstrated that adoption of the Commission’s
proposal to rebundle CPE would have numerous adverse legal and policy consequences.*

IDCMA also demonstrated that adoption of the Commission’s alternate proposal -- modeled on

32 See IDCMA Comments at 20-21; CERC Comments at 10-11.

3 Telecommunications Act of 1996, Pub. L. No. 104-104, § 304, 110 Stat. 56, 125, 104th
Cong., 2d Sess. (1996) (to be codified at 47 U.S.C. § 549).

¥ In particular, IDCMA argued that the Commission’s proposal would violate Section 202
of the Communications Act, see IDCMA Comments at 13-16; deprive consumers of the
benefits that only an independent manufacturing sector can provide, see id. at 16-20;
impede achievement of the unbundling and interconnection policies embodied in the
Telecommunications Act and the Administration’s National Information Infrastructure
Initiative, see id. at 20-22; make it more difficult to administer the Commission’s Part
68 and network disclosure rules, see id. at 24-26; create an "asymmetric" regulatory
regime -- in which interexchange carriers could bundle, while local exchange carriers
could not -- that, ultimately, would lead to the complete erosion of the No-Bundling
Rule, see id. at 26-27; violate the United States’ binding international trade obligations,
see id. at 28-30: and harm U.S. trade policy, see id. at 30-32.
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the rules in place in the cellular market -- would fail to redress most of these shortcomings.”
The comments filed by CERC and ITAA make many of the same points.*

The rebundling advocates completely ignore most of the issues raised by IDCMA.
While a number of commenters addressed the international trade law issue, only AT&T contends
that permitting interexchange carriers to require customers to purchase carrier-provided CPE
would not violate the United States’ obligations under the General Agreement on Trade in
Services ("GATS"). Moreover, the comments confirm IDCMA’s conclusion that adoption of
the Commission’s proposal would complicate administration of the Commission’s network
disclosure rules, and would lead to the erosion of the No-Bundling Rule.

A. Adoption of the Commission’s Proposal Would Violate GATS

and NAFTA

As IDCMA demonstrated in it initial comments, the GATS Telecommunications
Annex requires that signatories ensure that common carriers grant service providers the right "to
purchase or lease and attach terminal or other equipment which interfaces with the network and
which is necessary to supply [their] services."*” At this time, the United States’ commitment

under GATS extends only to enhanced service providers ("ESPs”).”® As part of the North

3% See id. at 39-42.

3% See CERC Comments at 6-14; ITAA Comments at 4-6.

37 See General Agreement on Trade in Services, Telecommunications Annex, Final Act
Embodying the Results of the Uruguay Round of Muitilateral Trade Negotiations, § 5(b)

(1994) (reprinted in H.R. Doc. No. 316. 103d Congress, 2d Sess. 1617 (1994)).

3 See U.S. Schedule of Specific Commitments, at 45 (reprinted in 30 Uruguay Round on
Multilateral Trade Negotiations: ILegal Instruments Embodying the Results of the
Uruguay Round of Multilateral Trade Negotiations Done at Marrakesh on 15 April 1994
25,299 (1994))
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American Free Trade Agreement ("NAFTA"), however, the United States agreed to ensure that
all "persons"-- not just ESPs -- "are permitted to purchase or lease, and attach terminal or other
equipment that interfaces with the public telecommunications transport network."*

The Commission’s rebundling proposal would allow interexchange carriers to
require customers to use carrier-provided CPE. thereby denying ESPs and other end-users the
right to interconnect customer-provided CPE. Most of the parties that addressed the GATS issue
recognize that this would violate the CPE attachment provision of the GATS
Telecommunications Annex * Indeed, AT&T stands alone in suggesting that adoption of the
Commission’s proposal would be permissible.*'

AT&T asserts that the United States can satisfy the CPE attachment obligation
contained in GATS simply by allowing a competitive interexchange market to exist. In its view,
a competitive interexchange market will assure that “if one provider does not offer unbundled
components, its competitors will" and that, as a result. ESPs and other users always will be able
to attach customer-provided CPE to at least one carrier’s network.*> This argument can not

be sustained. As an initial matter, the U.S. interexchange market is not fully competitive.

% North American Free Trade Agreement, H.R. Treaty Doc. No. 159, art. 1302(2)(a),
103d Cong., 1st Sess. (1993). No party, other than IDCMA, addressed the effect on the
Commission’s proposal of the far broader undertaking entered into by the United States
in the NAFTA. See IDCMA Comments at 30.

Y0 See, e.g., Comments of Pacific Telesis Group at 11; Florida PSC Comments at 19;
Sprint Comments at 28-29. For this reason, many of these commenters support the
Commission’s alternate proposal. As demonstrated below, however, the alternate
proposal also would violate GATS and NAFTA. See infra § IIL.

‘1 See Comments of AT&T Corp. at 27-28 n.33

2 1d. at 27.
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Indeed, as the Commission now recognizes, certain critical segments of the interexchange market
—- such as the market for analog private line service -- are not competitive at all.** If the CPE
No-Bundling Rule were eliminated, there would be no assurances that any carrier would make
these services available on an unbundled basis.** As a result, users of these services might not
have the ability to attach customer-provided CPE.

In any event. AT&T’s approach is completely inconsistent with the plain language
of both the GATS Telecommunications Annex and NAFTA. An early draft of the
Telecommunications Annex required that signatories ensure general access to "public
telecommunications transport networks and services "* However, at the insistence of the
United States,* language was included in the Annex that expressly provides the right to attach
CPE to "any public telecommunications transport network or service."* The NAFTA parties

subsequently adopted nearly identical language * The Commission’s rebundling proposal would

43 See Notice at Y 40.

* AT&T fails to explain what would happen if all U.S. carriers decided to bundle CPE.
Presumably, the Commission would be required to designate a "carrier of last resort"
that would be obligated to make unbundled service available. This would create market
uncertainty and impose yet more administrative burdens on the Commission.

4 Draft of the General Agreement on Trade in Services, Telecommunications Annex, at
9 12 (reprinted in American Bar Association, Uruguay Round Trade Negotiations:
Where Do We Go From Here? at Tab S (1991)).

% See U.S. Delegation to the Group of Negotiations on Services, Suggested Amendments
to_the Draft Annex on Access to and Use of Public Telecommunications Transport
Networks and Services at 3 (Sept. 17, 1991) (reprinted in INSIDE U.S. TRADE -
Special Report (Sept. 20, 1991)).

“ GATS Telecommunications Annex, § 5(b) (emphasis added).

4 See NAFTA art. 1302(1) ("Each Party shall ensure that persons of another Party have
(continued...)
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violate these provisions by permitting a carrier to deny service to ESPs and other users that
sought to deploy their own CPE.* The fact that another carrier might allow attachment of

CPE would not remedy the carrier’s violation.

B. Adoption of the Commission’s Proposal Would Result in
Significant Administrative Burdens and Lead to the Complete
Erosion of the No-Bundling Rule
In its comments, IDCMA demonstrated that adoption of the rebundling proposal
-- in which interexchange carriers could bundle CPE. while local exchange carriers could not

-- would require the Commission to expend substantial resources to determine precisely when

a carrier could, and could not, bundle.® The comments support this contention.

“8(...continued)
access to and use of any public telecommunications transport network or service . .
(emphasis added)). In a recent case, the D.C. Circuit emphasized that NAFTA, "as a
treaty approved by Congress, is ‘the supreme Law of the Land,”" and therefore is
binding on the FCC. Channel 51 of San Diego v. FCC, No. 95-1128 (D.C. Cir. Mar.
29, 1996) (quoting U.S. Const., art. VI).

"

% AT&T also asserts that GATS does not bar a carrier from requiring a customer to
purchase carrier-provided CPE because the customer would retain its right to "attach(]
any CPE that is technically-compliant under Part 68." Comments of AT&T Corp. at 28
n.33. If AT&T is suggesting that a customer can exercise its GATS right of attachment
by purchasing a carrier-provided service/CPE package, discarding the carrier-provided
CPE, and attaching its own CPE, its position is untenable. Requiring a customer to
purchase unwanted CPE in order to obtain transmission service plainly would constitute
imposition of an impermissible "condition on access to and use of public
telecommunications transport networks" in violation of Section 5(e) of the
Telecommunication Annex, GATS Telecommunications Annex, § 5(e). Cf. GATT Panel
Rept., EEC Import Regime for Bananas, GATT Doc. DS38/R, at 145, § 146 (11 Feb.
1994) (a member country may not impose a requirement that an entity first purchase a
designated product before being allowed to exercise a right granted under GATT).

50 See IDCMA Comments at 26-27.
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Many commenters expressed views regarding whether and, if so, how the No-
Bundling Rule would apply to the Bell Operating Companies ("BOCs") as they enter the
interexchange market. Some commenters asserted that the Rule should continue to apply to the
BOCs so long as they enjoy dominant power in their local exchange markets.>’ Others claimed
that, as they enter the interexchange service market. the BOCs should be subject to the same
rules as other non-dominant interexchange carriers.”> If the Commission chooses to modify
the No-Bundling Rule, it must first resolve these difficult issues.

IDCMA also warned that the inevitable result of such an asymmetric regulatory
regime would be the gradual erosion of the No-Bundling Rule. Here, again, the comments give
credence to IDCMA’s views. For example, SBC argues that if bundling is allowed in the
interexchange market, it also should be allowed in the local exchange market.”> Other
commenters seek to further erode the No-Bundling Rule by asking the Commission to allow
carriers to bundle enhanced services with transmission service >

Adoption of the rebundling proposal also would complicate the Commission’s

efforts to implement the universal service provisions of the Telecommunications Act. The

1 See Comments of Excel Telecommunications. Inc. at 5-6; MCI Comments at 26.

2 See NYNEX Comments at 6; Bell Atlantic Comments on Sections IIT, VII, VIII and IX
at 6-7 (filed Apr. 25, 1996) ("Bell Atlantic Comments"); USTA Comments at 3-4.

3 See Comments of SBC Communications Inc. at 7 (filed Apr. 25, 1996).

**  See Comments of AT&T Corp. at 30 (requesting a supplemental NPRM proposing to
permit interexchange carriers to bundle basic services and enhanced services); MCI
Comments at 22 n.33 (presuming that adoption of the proposal would lift the ban on
enhanced service bundling).
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comments submitted in CC Docket No. 96-45°° indicate widespread agreement that carriers
should only be required to use revenues derived from the provision of basic transmission service
to fund the universal service program.® If interexchange carriers were permitted to offer CPE
as part of their regulated service, however, the Commission would be obligated to develop
procedures to disaggregate CPE revenues from transmission service revenues in order to ensure
that only transmission service revenue is used to fund universal service. This would further
complicate implementation of Congress’ directive to ensure that each carrier makes "equitable”

contribution to universal service.’’

C. Adoption of the Commission’s Proposal Would Allow
Interexchange Carriers to Evade the Network Disclosure Rules

As IDCMA observed in its comments, adoption of the Commission’s rebundling
proposal would allow a carrier to incorporate additional CPE within its regulated network
offering.>® This would shift the network boundary. thereby altering the interface subject to the
Commission’s network disclosure requirements. As a result, IDCMA warned, it would be far
more difficult for independent manufacturers to obtain information necessary to develop CPE

that could interoperate with the carriers’ transmission services.

55 See Federal-State Joint Board on Universal Service, Notice of Proposed Rulemaking and
Order Establishing Joint Board, CC Docket No. 96-45 (rel. Mar. 8, 1996).

6 See, e.g., Comments of AT&T Corp., CC Docket No. 96-45, at 8 (filed Apr. 12, 1996)
(In setting the universal service contribution mechanism, "[a] surcharge on all retail
telecommunications services, both interstate and intrastate, creates a fair, simple and
efficient recovery mechanism.") (emphasis added).

7 See Telecommunications Act § 101 (to be codified at 47 U.S.C. § 254(d)).

8 See IDCMA Comments at 26.
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The comments confirm this concern. MCT suggests that, if the Commission were
to allow bundling, a carrier could offer a package that "incorporates proprietary technologies that
could not be made available other than in a bundle "** In other words, the Commission’s
proposal would allow a carrier to provide an end-to-end solution, including proprietary
interfaces, without making any network disclosure. As U S WEST recognizes, such an outcome
would adversely affect the ability of consumers to obtain the CPE that best meets their needs.
Absent sufficient network disclosure rules, U S WEST observes, "such ‘bundling’ would result
in the development of proprietary common carrier transmission systems, accessible only by those
customers who agreed to purchase the specific CPE permitting such access."® In order to
avoid this result, U.S. West -- as well as NYNEX and the Ad Hoc Telecommunications Users
Committee -- urge the Commission to ensure that the disclosure rules require carriers to continue
to disclose information necessary to develop CPE that can interoperate with its transmission
service -- regardless of where the boundary of a bundled network offering may be.*

The better solution, IDCMA believes. is to preserve the current, clearly defined
network boundary between regulated service and non-regulated CPE, and to continue to require
carriers to disclose information regarding the network interface. If the Commission decides to

permit bundling, however, adoption of the U S WEST/NYNEX/Ad Hoc approach would be

% MCI Comments at 24 n.37.
% U S WEST, Inc. Comments at 8.

o See U S WEST, Inc. Comments at 9; NYNEX Comments at 7; Comments of The Ad
Hoc Telecommunications Users Committee, the California Bankers Clearing House
Association, the New York Clearing House Association, ABB Business Services, Inc.,
and the Prudential Insurance Company of America at 13 (filed Apr. 25, 1996).



